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DOING BUSINESS IN AUSTRALIA

COUNTRY INTRODUCTION
 Geographic Location: Oceania, continent between the Indian Ocean and the South Pacific 

Ocean
 Commonwealth of Australia - democratic, federal-state system recognizing the British 

monarch as sovereign
 Language: English
 Currency: Australian Dollar (AUD)
 Race / Religion: Multicultural and Multidenominational 
 Current Business Environment:

 Strong and growing economy
 Sophisticated capital markets
 Australian Stock Exchange 
 Attractive environment for private equity

 Investment Growth Areas: Property, Resources & Mining, Technology, Venture Capital

BUSINESS ENTITIES
 Main types of business for profit structure in Australia : Sole Trader, Limited Liability 

Company (private or public), Partnership
 Other possible options for doing business in Australia: Agency Arrangement, distribution 

arrangement, franchise arrangement
 Quick and simple procedure for incorporating companies

FOREIGN INVESTMENT RESTRICTIONS AND CONDITIONS
Restrictions in Shareholding

 Australian foreign investment policy is subject to the Foreign Acquisitions and Takeovers Act 
1975 (Cth) (FATA). The Foreign Investment Review Board (FIRB) operates as the primary 
organ of review. The outcome of the FIRB's review takes the form of a recommendation to 
the Federal Treasurer, who retains the ultimate discretion to determine whether or not 
approval will be granted. Under this mechanism, a proposal which is deemed to be contrary 
to the 'national interest' can be blocked.

 Under FATA and the accompanying regulations, the government is required to be notified of 
certain proposals. Monetary thresholds are stipulated for such notification, with provision 
made for penalties in the event of non-compliance. Proposals which are required to be 
notified to the government are as follows:

 Acquisition by foreign person of interest in existing Australian businesses where the 
value exceeds A$100 million or where the proposal values the business at over A$100 
million.

 For US investors, the notification threshold is A$871 million, except in the case of 
proposed investments in prescribed 'sensitive sectors', or where the proposing entity 
is controlled by the US government. In the latter case, the relevant threshold is 
A$100 million.

 FATA does not apply to investors in financial sectors subject to the operation of the 
Financial Sector (Shareholdings) Act 1988 (Cth).

 Proposals by foreign persons to establish new businesses involving a total investment of 
A$10 million or more. Notification of such proposals is not required in the case of US 
investors unless controlled by the US government.
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 Portfolio investments in the media sector of 5 per cent or more and all non-portfolio 
investments regardless of size.

 Takeovers of offshore companies whose Australian subsidiaries or gross assets 
exceed:

 A$200 million and represent less than 50% of global assets; or
 The applicable US investor threshold of either $871 million or $100 million;

Except for offshore takeovers involving prescribed sensitive sectors or an entity 
controlled by the US government, where a A$200 million threshold applies.

 Direct investments by foreign governments and their agencies irrespective of size.

 Acquisitions of interests in Australian urban land (including leases, financing and 
profit sharing arrangements) that involve:

 Developed non-residential commercial real estate, where the property is subject 
to heritage listing, valued at A$5 million or more and the acquirer is not a US 
investor;

 Developed non-residential commercial real estate, where the property is not 
subject to heritage listing, valued at $50 million or more, or A$831 million for US 
investors;

 Accommodation facilities irrespective of value;
 Vacant real estate irrespective of value;
 Shares or units in Australian urban land corporations or trust estates, 

irrespective of value.

 Proposals where any doubt exists as to whether they are notifiable (funding 
arrangements that include debt instruments having quasi-equity characteristics will 
be treated as direct foreign investment).

 The Treasurer has a 40 day period to respond to any notice. However, an interim order 
prohibiting implementation can be made within 30 days of receiving the notice, prohibiting 
implementation for a period of up to 90 days. On advice of the FIRB, the Treasurer may:

 Make an order prohibiting a proposed transaction; or
 Approve it with or without conditions; or
 Indicate that the government has no objection.

Real Estate

 Foreign persons seeking to buy Australian urban land must seek prior approval through the 
FIRB, unless specifically exempted by regulation. It is uncommon for approval to be granted 
for the acquisition of existing or developed houses or apartments. 

 Acquisitions of residential real estate, including vacant building allotments, for development 
by foreign investors are normally approved subject to certain conditions. Once developed, 
properties acquired under this category may be sold or rented to Australians or other eligible 
purchasers or retained by the foreign investor for its own use. 

 Foreign persons may apply to acquire residential real estate, hotel or motel units in new 
developments either off-the-plan during the construction phase (where construction has 
commenced) or when the dwelling is newly completed, provided:

 The property has never been occupied or sold; and 
 No more than 50 per cent of the dwelling is any one development are sold to 

foreign interests.
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CENTRAL BANK EXCHANGE CONTROL
Currency Restrictions/Anti-Money Laundering

 Domestic and international cash transactions, whether in Australian or foreign currency, may 
be subject to the regulations under the Anti-Money Laundering and Counter Terrorism 
Financing Act 2006 (Cth) (AML/CTF Act) and Criminal Code 1995 (Cth). 

 'Designated services' which are subject to the regulations are itemised under the AML/CTF 
Act. These currently consist of 54 designated financial services, 2 designated bullion 
services and 14 designated gambling services. The Government is currently considering a 
second tranche of reforms which are anticipated to extend the regulatory framework to 
transactions conducted by a range of businesses and professions, including dealers in 
precious metals and stones, lawyers, accountants, real estate agents and trust and company 
service providers.

 Those operating within a 'designated service' are under an obligation to undertake their own 
risk assessment of their activities and implement AML/CTF procedures on the basis of this 
assessment. These procedures must meet statutory minimum requirements.

Reporting Requirements

 Organisations within designated service areas are subject to specific reporting requirements. 
Those matters required to be reported to Austrac include 'suspicious matters', where a 
suspicion is formed on reasonable grounds that: a service being provided relates to money 
laundering or terrorism financing; or, the customer is not who they claim to be. Transactions 
by customers of physical currency of A$10,000.00 or more must also be reported.

 Organisations operating within designated services are also under an obligation to identify 
and verify the identity of their customers. Further, the following records must be kept for a 
period of 7 years:

 Any records it has created relating to the provision of designated services;
 Documents provided by its customers relating to the provision of designated 

services; and 
 Documents associated with the customer identification process.

TAXATION
General 

 The Australian Taxation Office administers most taxes in Australia.  A number of taxes, 
however, are levied by the states and territories, e.g. transfer duty, land tax and payroll tax.

Corporate Income Tax 

 Australian resident companies are taxed at the corporate tax rate of 30% on their worldwide 
trading profits, capital gains and other assessable income.

 Foreign resident companies are also liable to tax, at the corporate rate of 30%, but only on 
their Australian sourced income and other limited categories of statutory income specified in 
the taxing legislation.

 Foreign resident companies that operate in Australia through a permanent establishment are 
taxed at the corporate rate of 30% to the extent that its income is attributable to the 
permanent establishment.

 Various anti-avoidance provisions apply depending on the residency status of the companies 
involved.  For example, Australia operates a controlled foreign companies regime,  thin 
capitalisation rules and also has extensive transfer pricing provisions.
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 The taxable income of a company can be reduced by capital allowances, trading losses and 
other allowable deductions.

 Generally, no deduction is allowed on dividends paid by a company to its shareholders. 

 Dividends paid to shareholders are included in the assessable income of those 
shareholders, but an imputation system applies which may give shareholders a credit for the 
tax paid by the company.

 The imputation system only applies to dividends paid by Australian resident companies.

 A deduction is allowed in limited circumstances for on-payments of unfranked non-portfolio 
dividends (including non-share dividends) by an Australian resident company to its foreign 
resident parent.

Individual Income Tax 

 Residents are subject to Australian tax on their worldwide income, less allowable deductions.

 Foreign source income derived by residents is taxed on a gross basis with foreign tax credits 
being available for tax paid at source.

 Tax liability arises when income is “derived”.  Individuals are generally treated as deriving 
income when it is paid or credited to them rather than when entitlement to the income 
accrues.

 Marginal income tax rate scales apply.  The top marginal rate is 45%, which applies to 
income in excess of AUD$180,000 (2009-10).

 Resident taxpayers are exempt from tax on their first AUD$6,000 of income (the “tax free 
threshold”).

 Non-residents are subject to Australian income tax only on their Australian source income.

 Non-resident taxpayers are unable to access the tax-free threshold.

 Foreign source income of non-residents is expressly exempt from Australian income tax.

 Individuals who qualify as temporary residents are generally able to access certain tax 
concessions which effectively allow them to be taxed as non-residents (except for 
employment and personal services income from either Australia or overseas, and income 
from employee shares or rights).

Capital Gains Tax

 Capital gains tax (CGT) provisions apply where a CGT event happens to a CGT asset.  

 There are a wide range of CGT events, not limited to the disposal of assets.  For example, 
becoming or ceasing to be an Australian resident are CGT events.

 Capital gains and losses made on CGT assets acquired on or before 19 September 1985 
are generally excluded.

 Capital gains are taxed as income under Australia’s tax regime, but special rules apply in 
calculating the taxable amount and applicable tax rate.  

 Whilst net capital gains are treated as part of a taxpayer’s assessable income, where capital 
losses are incurred they can only be offset against capital gains and not against other 
income, but can generally be carried forward to the next year if there are insufficient capital 
gains to offset those losses.

 A 50% CGT discount applies to individuals and most trustee taxpayers where the asset has 
been held for 12 months or more prior to sale.  No CGT discount is available to companies.
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 Non-residents are subject to Australian CGT only in respect of taxable Australian property 
acquired after 19 September 1985.  There are 5 categories of taxable Australian property, 
including:

 taxable Australian real property

 indirect Australian real property interests

 business assets used in a permanent establishment of a foreign resident

 options and rights over any of the preceding assets; and

 assets where a CGT gain or loss is deferred when an entity ceases to be an Australian 
resident.  

 Capital gains made by a non-resident on the disposal of other assets are not taxable under 
the CGT provisions.

Withholding Tax

 Australian withholding tax is levied on the payer of dividends, interest, royalties and other 
limited categories of income paid to non-residents. As withholding tax is a final tax, there is 
no further tax payable by the non-resident on such income in Australia.

 The following rates of withholding tax generally apply, but these may be reduced by any 
applicable double tax agreement between Australia and the country of residence of the non-
resident payee:

 Unfranked dividends – 30% 

 Interest – 10%

 Royalties – 30%

 Other common types of payments subject to withholding tax:

 Managed investment trust income

 Film royalties

 Rentals

 Technical assistance fees.

Indirect Tax

 Australia has a goods and services tax (GST).

 GST applies to the supply of most things. 

 Notable exceptions include GST-free supplies of food, medical and health services, 
education, childcare, the export of goods, and religious services.  Input taxed supplies such 
as financial supplies, residential rent and residential accommodation, are also not subject to 
GST.

 The current GST rate is 10%.

 Stamp duty (now transfer duty) is a state and territory based tax levied at various rates on 
certain dutiable transactions.  

 All Australian states and territories impose their own duty regime, requiring the instruments 
that effect a dutiable transaction to be stamped by the respective government authority to 
denote the payment of applicable duty.



Asia Pacific Marketing Forum Page 6

 Duty is charged at various rates based on the nature of the transaction and the dutiable 
value of the transaction.

 Generally duty is payable by the transferee (e.g. purchaser) in the transaction.

 The following are general examples of dutiable transactions:

 Land transfers

 Business transfers

 Transfers of equity interests in an entity that is a landowner

 Certain exemptions are available in all Australian states for some corporate reconstructions.

 Excise taxes are levied by state and commonwealth governments on selected articles, 
including:

 Cigarettes

 Alcoholic beverages

 Petroleum products manufactured in Australia

 The rates of tax vary by type of product.

 Some products are free of excise.

Double Taxation Treaties

 Where assessable income is liable to be taxed in both Australia and another country, relief 
may be available, e.g. under:

 the specific terms of a double tax agreement between Australia and that other country; 
or

 the foreign tax offset provisions contained in the Australian tax legislation.

TAX AND INVESTMENT INCENTIVES
Pioneer Status

 There are a number of incentives to encourage multinationals to set up a regional 
headquarters company in Australia, including:

 deductions for set up costs incurred 12 months either side of the date on which the 
regional headquarters company first derives assessable income in Australia from the 
provision of regional headquarters support;

 deduction for certain relocation costs;

 limited payroll tax relief in some states; and

 streamlined immigration procedures.

Capital Allowances

 Under the uniform capital allowance rules, a deduction for depreciation is generally allowed 
in respect of plant, machinery and equipment and other assets at various rates over the 
useful life of an asset.

 Depreciation is calculated on a diminishing value basis unless the taxpayer elects to use 
prime cost.
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 To calculate the applicable rate of depreciation for a particular asset, reference must be 
made to the formulas prescribed by Australian tax law.  

 The Australian Taxation Office publishes an annual taxation ruling to provide guidance on 
the effective life of a wide range of depreciable assets.

 Companies that incur expenditure on research and development (R&D) may be eligible to 
claim a number of tax concessions, including:

 an accelerated rate of deduction (generally 125%) is allowed for wages, salaries, other 
labour costs and expenditures incurred directly on R&D activities and for certain 
payments to approved outside bodies, subject to an A$20,000 threshold;

 expenditure on R&D plant incurred after 29 January 2001 is eligible for effective life 
depreciation at 125%;

 a 100% deduction can be claimed for expenditure incurred in acquiring rights to pre-
existing ‘core’ technology;

 a 100% deduction over 40 years is allowed for expenditure on R&D buildings;

 an incremental concession (175% deduction) applies where companies increase their 
level of R&D expenditure; and

 a refundable tax offset, equal to the value of the R&D deduction, is available for small 
companies.

Investment Tax / Reinvestment Allowances

 Tax incentives apply to encourage foreign investment into the Australian venture capital 
market and to encourage international venture capital managers to locate in Australia by 
allowing ‘flow-through’ taxation of certain venture capital entities.

Tax Exemptions

 Capital gains tax exemption applies to certain gains made by foreign residents on venture 
capital investments. 

 Conditions for the exemption include registration, holding the investment at least 12 months, 
the investment must be in an eligible venture capital investment, and the partners must be 
from Canada, France, Germany, Japan, the UK or the US.

 Individuals who hold a temporary visa and qualify as a ‘temporary resident’ are exempt from 
Australian tax on certain foreign source income or capital gains.  They are treated similarly to 
non-residents, even though in many cases they would have been classed as residents under 
the normal tax rules.  They are also exempt from interest withholding tax.  Special rules 
apply to employee shares and rights.  These concessions generally apply to income years 
on or after 1 July 2006, but the withholding tax concessions apply to payments made on or 
after 6 April 2006.

EMPLOYMENT LAW
General Legal Framework

 The Australian Industrial Relations regime consists of a combination of both Federal and 
State regulations. Industrial Relations as applicable to trading and financial corporations are 
regulated by the Commonwealth Government, whilst the law as applicable to sole traders 
and partnerships falls within the remit of the individual State Governments. 
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 The key legislative and regulatory instruments to the Australian Industrial Relations regime 
are the Fair Work Act 2009 (Cth), the Fair Work Regulations 2009 (Cth) and the Fair Work 
Australia Rules 2009 (Cth).

Minimum Wage Requirements

 Due to recent legislative reform in the Federal Industrial Relations regime a number of 
different award categories now exist under the Commonwealth legislation. They are:

 Pre-reform awards - Federal awards created before 27 March 2006, covering employers 
that are the Commonwealth, constitutional corporations or carrying on an activity in a 
Territory.

 Transitional awards - federal awards created before 27 March 2006, covering employers 
that are not the Commonwealth, constitutional corporations or carrying on an activity in 
a territory in Australia;

 Notional agreements preserving state awards - state awards created before 27 March 
2006 covering employers that are constitutional corporations; and

 Modern awards - The first modern awards will come into effect on 1 January 2010. 
These awards are being made as part of a review of pre-reform awards and notional 
agreements preserving state awards applying to particular industries and occupations.

 Underpinning the awards system is the Australian Fair Pay and Conditions Standard, a 
safety-net provision, which comprises five minimum employment conditions:

 Basic rates of pay and casual loadings;

 Maximum ordinary hours of work;

 Annual leave;

 Personal leave; and

 Parental leave and related entitlements.

Enterprise Agreements

 Enterprise agreements can be negotiated between one or more employers and employees 
which differ from the safety-net provision provided by awards. Employees are entitled to be 
represented in the bargaining process by a 'bargaining representative' who is under a 
statutory obligation to negotiate in good faith.

 Once the bargaining process is complete a draft agreement is presented to the prospective 
parties for approval. If the requisite majority approves the agreement, a bargaining 
representative for the agreement must apply to Fair Work Australia for approval of the 
agreement.

 In order to grant approval to the agreement, Fair Work Australia must be satisfied of the 
following elements:

 The agreement has been made with the genuine agreement of those involved;

 The agreement passes the no-disadvantage test and does not include any unlawful 
terms or designated outworker terms;

 The group of employees covered by the agreement was fairly chosen;

 The agreement specifies a date as its nominal expiry date (not more than four years 
after the date of FWA approval);

 The agreement provides a dispute settlement procedure;
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 The agreement includes a flexibility clause and a consultation clause.

National Employment Standards

 The Fair Work Act 2009 (Cth) stipulates 10 minimum standards for employment. These are:

 Maximum weekly hours of work - 38 hours per week, plus reasonable additional hours;

 Requests for flexible working arrangements – allows parents or carers of a child under 
school age or of a child under 18 with a disability, to request a change in working 
arrangements to assist with the child’s care.

 Parental leave and related entitlements – up to 12 months unpaid leave for every 
employee, plus a right to request an additional 12 months unpaid leave, plus other 
forms of maternity, paternity and adoption related leave.

 Annual leave – 4 weeks paid leave per year, plus an additional week for certain shift 
workers.

 Personal / carer’s leave and compassionate leave – 10 days paid personal / carer’s 
leave, two days unpaid carer’s leave as required, and two days compassionate leave 
(unpaid for casuals) as required.

 Community service leave – unpaid leave for voluntary emergency activities and leave 
for jury service, with an entitlement to be paid for up to 10 days for jury service.

 Long service leave – a transitional entitlement for certain employees who had certain 
LSL entitlements before 1 January 2010 pending the development of a uniform national 
long service leave standard.

 Public holidays – a paid day off on a public holiday, except where reasonably requested 
to work.

 Notice of termination and redundancy pay – up to 4 weeks notice of termination (5 
weeks if the employee is over 45 and has at least 2 years of continuous service) and up 
to 16 weeks redundancy pay, both based on length of service.

 Provision of a Fair Work Information Statement – employers must provide this statement 
to all new employees. It contains information about the NES, modern awards, 
agreement-making, the right to freedom of association, termination of employment, 
individual flexibility arrangements, rights of entry, transfer of business, and the 
respective roles of Fair Work Australia and the Fair Work Ombudsman.

Statutory Contributions

 Taxation is compulsorily exacted by both the Federal Government and the Governments of 
the States. These include:

 Payroll tax;

 PAYG deductions from employees' remuneration;

 Compulsory 1.5 per cent Medicare levy;

 Fringe benefits tax;

 Termination payments.

 Employers are also required to make compulsory superannuation contributions on behalf of 
employees, currently at a rate of 9 per cent of employees' 'ordinary time earnings'.

DISPUTE RESOLUTION
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General Legal Framework

 As Australia is a Federation of States, the legal framework is characterised by a blend of 
State and Federal jurisdictions. Each State and Territory has a Supreme Court which has full 
power over matters arising under the law of that State or Territory. Legislation enacted by the 
Federal Parliament is presided over by the courts within the Federal jurisdiction. At the apex 
of both the State and Territory jurisdictions and the Federal jurisdiction is the High Court of 
Australia, the ultimate appellate court in the land.

Court System

 Within the various jurisdictions there are both general courts, with jurisdiction over legal 
disputes generally, and specialist courts, which have jurisdiction over particular areas of the 
law.  

 The Australian court system is modelled on the British common law, operating in the 
adversarial style, in which each party to a proceeding is entitled to be represented by 
Counsel. The proceedings are overseen by a judge or judicial officer, who acts as the 
ultimate arbiter in questions of law. In the civil jurisdiction, this judicial officer also operates 
as the ultimate finder of fact.

Alternative Dispute Resolution

 Alternative Dispute Resolution (ADR) has gained increasing acceptance among both the 
general public and legal profession. 

 Mediation has become an increasingly common alternative to formal litigation. Parties to a 
dispute are assisted by an impartial person or persons who work together to isolate the 
issues in dispute in order to develop a consensual settlement acceptable to both parties. It is 
common for civil disputes to be referred to mediation before they are heard by the court in a 
formal litigious setting. 

 Arbitration has also become a common method by which disputes are resolved. The issue is 
referred to an arbitral body, generally by agreement, which considers the elements in a 
judicial manner, and makes a legally binding 'award' which alters the rights of the parties. 
Each State has adopted legislation to govern the conduct of domestic-based arbitrations. 
These legislative measures roughly follow an agreed uniform approach. International 
arbitration may be governed by Federal legislation which adopts the United Nations 
Commission on International Trade Law (UNCITRAL) model on an opt-out basis.

IMMIGRATION PROCEDURES
Temporary Residency

 For short-term business visits, the following options are available:

 Business Electronic Travel Authority short and long validity;

 APEC business travel card;

 Business (Short Stay) visa (subclass 456);

 Sponsored Business Visitor (Short Stay) visa (subclass 459).

 For each of the above visas, the purpose of entry must be conducting business on behalf of 
an overseas business as opposed to employment by an Australian business. Activities 
included in the meaning of conducting business are:

 Attending a conference or training session;

 Negotiating business deals or contracts;
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 Exploring business options;

 Business meetings;

 Working on a short-term project requiring a high level of skill.

 These visas allow for potentially multiple entries with stays of up to 3 months on each visit.

Long-Term Business Visit

 For foreign employees of companies in Australia or off-shore who are required to work 
temporarily in Australia, the relevant visa is a Temporary Business (Long Stay) visa 
(subclass 457). This visa is for:

 Personnel (executives, managers and specialists) for companies operating in Australia 
who have a temporary skill shortage;

 Personnel from offshore companies seeking to establish a branch in Australia, 
participate in joint ventures, or fulfil a contract awarded to an offshore company; and

 Personnel coming under a labour or Regional Headquarters agreement.

 The 457 visa allows a stay of between 3 months and 4 years.

Permanent Residency

 The Employer Nomination Scheme (ENS) allows Australian employers to sponsor highly 
skilled workers for a permanent visa to work in Australia. The employees can be either:

 Highly skilled workers from overseas; or

 Highly skilled temporary residents currently in Australia.

 This visa allows the employee and any dependent family members included in their visa 
application to live as permanent residents in Australia.

 Streamlined arrangements are in place where an Australian employer is using the ENS to 
nominate a person on a temporary residence visa who has already been working for the 
employer in Australia. Nominees in this category will generally not be required to undergo a 
formal skills assessment before they qualify for a permanent residence visa under the ENS.




